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Passenger ship accidents may cause extensive loss of life. The outdated 1974 Athens
Convention has been regulating and limiting passenger claims for several years in the UK
but not in many other countries. A protocol in 2002 formed the 2002 Athens Convention,
a significantly better legal instrument. Problems in the implementation of the 2002 Athens
Convention have been resolved by the adoption of recent IMO Guidelines. The 2002
Convention is in the process of becoming a Regulation adopted by the European Union as a
part of the third maritime safety package albeit with some further modifications.Passengers
claiming under the new regime will have much better chances of recovery. Strict liability for
loss of life and personal injury, coupled with compulsory insurance and direct action against
the insurer are the essential improvements under the new regime. However the liability of
carriers remains limited, but at much higher levels.
1 Introduction
Accidents involving passenger ships result in significantly more loss of life than similar
accidents on cargo ships.
1 Passengers can be divided into two distinct groups: those who are
commuting sometimes also carrying small quantities of goods, and the customers of
luxurious cruise ships who go on board to live and travel on the ship for longer periods.
Whether similar arrangements should apply to both categories is a complicated issue, which
can better be resolved if we distinguish between issues related to the navigation and the
safety of the ship itself and issues related to the safety or services provided at the facilities
onboard the ship. Thus, it is arguable that there should be a distinction between liability from
drowning because of a lack of life-jackets or because the ship ran aground, and incidents
which equally well could have taken place on land, for example, food poisoning at the ship's
restaurant or slipping on the dance floor of the ship's disco.
Safety of navigation requires that the standards and consequent liability should be the same
between passenger ships employed in ordinary commuter service and vessels employed in
1 Statistics show that for the period 1989±1994 roll on-roll off (ro-ro) ferries have a similar percentage of cargo loss as
other vessels, about 2.3 per cent cargo loss per thousand ships. However, for the period 1989±1994 about one-third of
lives were lost on passenger and ro-ro ships even though passengers ships make up only a small fraction of world
merchant marine tonnage. This would seem to indicate that although passenger ro-ro ships are involved in an average
number of accidents the consequences of those accidents in terms of loss of life are usually far worse (http://www.
imo.org/includes/blastDataOnly.asp/data_id%3D718/RORO.pdf). For a discussion on the statistics and the different
perspectives of risk see JW Verdier `The Interpretation of Statistics Relating to Shipping Casualties and Loss of Life at
Sea' (1922) Journal of the Royal Statistical Society 85(4), 561±96.
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onboard there is an important difference: cruisers are in essence floating hotels where
passengers spend significant amounts of time thus different considerations should arguably
apply for accidents related to the non-shipping parts of the contract. Thus a distinction
between shipping and non-shipping incidents has been accepted and the liability between
the two types of incidents is consequently different. This distinction is evident both in the
1974 and the 2002 Athens Conventions, which will be discussed in detail.
The starting point in addressing the issue of liability in respect of passengers is the obvious
and fundamental statement that the passengers' rights and obligations with the carrier are of
contractual nature. The contract is evidenced by the issuance of the ticket. Contractual terms
would then apply, but these terms are usually written by the carrier, and the passenger has
little or no scope to negotiate. In the past, this has enabled the carriers significantly to reduce
their liability to passengers, or even exclude it entirely by inserting exemption or limitation
clauses at will.
2 However, the law has gradually come to consider passengers as consumers
who need extra protection due to their lack of negotiating power.
3
Until the development of the 1974 Athens Convention passenger liability was, in the UK,
subject only to general limitation of liability. Presently, the development of specialised legal
regimes cover the carrier's liability for passengers and provide limits of liability in addition to
the limitation of liability provisions contained in the global limitation conventions, for
example the 1976 and the 1996 LLMC. Thus where the passenger who has been injured in a
collision of passenger ship A with another ship, B, wishes to sue the carrying vessel A he may
have to face two limitation of liability regimes, one global and one specialised; in the UK the
1996 LLMC and the 1974 Athens Convention respectively. However, if the liability of ship B can
be established then the passengers may wish to sue that vessel as this action would not be
covered by the specialised regimes but only by the 1996 LLMC.
4
This article discusses the liability of the shipowner of the passenger-carrying vessel under the
1976 and the 1996 LLMC and the1974 Athens Convention and its 2002 Protocol. The liability
and its limitation for passenger claims against the non-carrying ship are not discussed.
2 The1974 Athens Convention
The 1974 Athens Convention is the international legal instrument currently in force
5 in the UK
and in many other states,
6 which deals with the carriage of passengers.
7 Several weaknesses
of the 1974 Athens Convention have become apparent after the Zeebrugge disaster in 1987,
the Marchioness disaster in 1989 and the Estonia disaster in September 1994. Two protocols to
2 Adler v Dickson [1954] 2 Lloyd's Rep 267 (CA); The Eagle [1977] 2 Lloyd's Rep 70; The Mikhail Lermontov [1991] 2 Lloyd's
Rep 155.
3 In England the Unfair Contract Terms Act 1977 deals with such problems.
4 Whether this would be an advantage or disadvantage would depend on various factors. However, it is clear that the
starting point should be the actual limits of liability available to ships A and B.
5 Originally by s 14 of the Merchant Shipping Act 1979 with interim effect through s 16 of that Act until the Convention
came into force in 1987. At present s 183 of the Merchant Shipping Act gives the force of law to the 1974 Athens
Convention, which is included in sched 6 Pt I. Pt II of sched 6 contains the UK modifications to the treaty.
6 Athens Convention relating to the Carriage of Passengers and their Luggage by Sea (PAL) 1974, adopted on 13
December 1974 and entered into force on 28 April 1987. Thirty-two states are party to the convention representing 40.4
per cent of the world tonnage (http://www.imo.org).
7 The Athens Convention was not the first attempt to provide an international regime for the carriage of passengers.
The Carriage of Passengers Convention 1961 and the Passenger Luggage Convention 1967 were agreed before the
Athens Convention 1974 but were not successful. The Carriage of Passengers Convention 1961 came into force on 4
June 1965 and was ratified by 11 states of which France was the only major shipping state. France later renounced it on
3 December 1975, effective from 3 December 1976. The Passenger Luggage Convention 1967 was only ratified by Cuba
and Algeria but never entered into force as at least five ratifications were needed.
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8 and 1990,
9 failed to remedy the situation as they never
entered into force. The latest attempt to resolve the liability issues of passengers is the 2002
Protocol to the 1974 Athens Convention which is not yet in force. Articles 1 to 22 of the
Convention, as revised by the 2002 Protocol, together with Articles 7 to 25 of the Protocol and
the annex thereto, constitute the Athens Convention relating to the Carriage of Passengers
and their Luggage by Sea 2002.
10
The 2002 Athens Convention significantly modifies the 1974 Athens Convention and, in
particular the limitation
11 of liability provisions. Thus the 1974 and the 2002 Athens
Conventions will be considered separately. Difficulties with the extensive cover provided
under the 2002 Athens Convention transpired during the implementation efforts in two
respects: first, the question of insurance cover in respect of acts of terrorism and more
generally war risks; secondly, the formal validity of the compulsory insurance certificate
which is inconsistent with the normal cancellation clauses of the insurance contract. Thus a
reservation and guidelines for the implementation of the 2002 Athens Convention has been
developed by the IMO.
12 It is hoped that these will bring the updated Athens Convention into
force.
2.1 Scope of application
The 1974 Athens Convention has the force of law in the UK.
13 Thus its application is automatic
and does not depend on contractual incorporation to the contract of carriage with the
passenger.
14 The Athens Convention applies to international carriage
15 where the flag state of
the ship
16 is a state party to the Convention
17 or the port of departure or destination is one of
8 Agreed on 19 November 1976 and entered into force on 30 April 1989. It replaced the limitation unit which was the
`Poincare Â franc', based on the official value of gold, with the Special Drawing Right (SDR).
9 The 1990 Protocol was adopted on 29 March 1990. It was supposed to come into force 90 days after being accepted by
10 states, but never came into force. Its primary objective was to increase the limits of liability in the event of deaths or
injury at 175,000 SDR. Other limits introduced were 1800 SDR for loss of or damage to cabin luggage and 10,000 SDR for
loss of or damage to vehicles.
10 Athens Protocol 2002 art 15(3).
11 N Gaskell `The Zeebrugge Disaster: Application of the Athens Convention 1974' (1987) 137 NLJ 285±8; `The Athens
Convention 1974 and Limitation of Liability' (1987) 137 NLJ 322±3; `Athens Convention 1974: the Concept of Limitation'
(1987) 137 NLJ 383±6.
12 Circular letter No 2758 (20 November 2006).
13 Merchant Shipping Act 1995 ss 183, 184.
14 See The Lion [1990] 2 Lloyd's Rep 144 where it was held that the omission by the carrier to give notice of some of the
articles of the 1974 Athens Convention as required by SI 1980/1125, although an offence, did not deprive the carrier of
his right to limit liability. The right of the Secretary of State to issue such a requirement and establish fines is provided
for by MSA 1995 sched 6 Pt II s 11.
15 Under art 1.9, international carriage is where the port of destination or an intermediate port of call is located in a
different state from the port of departure.
16 The ship definition is restricted to a seagoing ship excluding air-cushion vehicles (art 1.3). The term seagoing ship is
undefined. It could be a ship that is physically and legally capable of going to sea or a ship that actually goes or has
been going to sea. (See also N Gaskell `Current Law Statutes, Merchant Shipping Act 1995 Annotated' at 21±431.) The
question could be even more complicated if the employment of the ship has changed from seagoing to non-seagoing
or where the ship was taken to sea but was not designed to go to sea. The only relevant authority relates to a situation
in which a ship was exclusively used for carriage on a river. It was held not to be a seagoing ship (The Salt Union v
Wood [1893]1 QB 370). In McEwan v Bingham (t/a Studland Watersports) [2000] CLY 2001, a rider of an inflatable banana
raft which was towed by a marine assault vessel (about 5 m long), was injured and sued in tort. There was a question of
whether the action was time barred. This turned upon whether the 1974 Athens Convention applied. It was conceded
that the banana raft was not a vessel but it was argued that the marine assault vessel together with the banana raft was
a vessel and was covered by the Athens Convention. The county court held that the banana raft and the marine assault
craft were two separate objects neither of which was subject to the Athens Convention. The banana raft was not because
it was not a vessel at all and the marine assault craft was not because it was not a seagoing ship. The term seagoing ship
was taken to mean something more than a vessel capable of progressing a short distance up and down a bay.
17 1974 Athens Convention art 2.1(a).
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18 The 1974 Athens Convention also applies where the contract of carriage was
made in a state party.
19 The UK
20 has extended its application to carriage of passengers by sea
between UK ports including the Isle of Man and the Channel Islands.
21
The 1974 Athens Convention covers liability to passengers ± defined as persons carried on
the ship under a contract of carriage
22 ± and liability for passengers' vehicles or luggage.
Goods carried under a contract of carriage of goods and live animals are expressly excluded
from the application of the 1974 Athens Convention. However, persons accompanying cargo
or any live animals carried on board under a contract of carriage of goods by sea are also
included in the scope of the Convention, provided they are on board with the consent of the
carrier.
23
The period of application of the Convention is different for passengers and for their
luggage.
24 For the passengers and their cabin luggage
25 the Convention applies from the
point the passenger `is in the course of embarkation' until the passenger is in the course of
disembarkation
26 and while onboard the ship.
27 For the passengers' other luggage the period
of carriage runs from when it is delivered to the carrier until it is redelivered to the
passenger.
28 The definition of luggage includes the passenger's vehicle.
29
2.2 Liability provisions
The carrier is liable under the 1974 Athens Convention only if there is negligence on behalf of
the shipowner, his servants or agents.
30 Proving negligence for a passenger's injuries or death
may be difficult because the carrier is usually the only party to have the relevant information.
Where the ship has been lost, the details of the incident may not become available at all. This
difficulty has been resolved under the 1974 Athens Convention by a reversal of the burden of
proof in some circumstances.
18 ibid art 2.1(c). Notably, in multimodal travel, where there is a compulsorily applicable international liability regime,
this will prevail over the Athens Convention (art 2.2). See also Pt II of sched 6 of the Merchant Shipping Act 1995, which
states that such conventions will be treated as applicable to sea carriage if the contract of carriage so states.
19 1974 Athens Convention art 2.1(b).
20 It is worth noting that commercial carriage by the state or public authorities is subject to the convention (art 21),
provided there is a contract of carriage within the meaning of the Athens Convention.
21 The Carriage of Passengers and their Luggage by Sea (Domestic Carriage) Order 1987 SI 1987/670.
22 The carrier is the contractual carrier whether he performs the carriage or not (art 1(a)).
23 1974 Athens Convention art 1(4).
24 Luggage excludes goods carried under a charterparty or bill of lading (art 5(a)) and live animals (art 5(b)). Cabin
luggage is property under the custody of the passengers or which is left in a passenger's car (art 1(6)).
25 This excludes cabin luggage left in a car.
26 Article 1(8)(a). Where embarkation starts or finishes is not precisely defined. Article 1(8)(a) excludes the period of
waiting in a marine terminal or port installation from passengers' period of carriage. However, during the same period
of waiting the cabin luggage is subject to the convention provided that it has been taken over by the carrier or its
servants and will be redelivered to the passenger (art 1(8)(b)). The aim of the convention was to establish a regime for
passengers, cabin luggage and luggage under which liability will attach for each only if the carrier is responsible for the
care of the property or passenger. If this is true, then the term `course of embarkation or disembarkation' would not
necessarily mean the point at which the passenger stops waiting and starts approaching the gangway to embark but
could arguably mean the point in time at which his safety is under the supervision of the carrier's agents. This
interpretation is not free from difficulties if the structure through which the embarkation takes place is not maintained
by either the carrier or the performing carrier but is manned by them.
27 Article 1(8)(a). The same article extends the definition of carriage to the period where the passenger is transported
between land and the ship and vice versa if the transportation is part of the paid fare or provided by the carrier.
28 1974 Athens Convention art 1(8)(c).
29 ibid art 1(5).
30 ibid art 3(1), as long as the matters over which the servants or agents were negligent were within the scope of their
employment.
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stranding, explosion, fire or defect in the ship
31 the liability of the carrier is presumed and the
carrier has to disprove negligence in order to avoid liability.
32
Demonstrating the shipowner's negligence would also be difficult in respect of damage or
loss
33 of luggage that is not cabin luggage and hence is property
34 in the custody of the
carrier. For such damage the Convention reverses the burden of proof, whatever type of
incident caused the damage.
35
In all other circumstances the burden of proving negligence on behalf of the shipowner, his
servants and agents is on the passenger.
36
Where the contracting carrier is different from the performing carrier
37 the Convention
imposes joint and several liability on both carriers for the part of the carriage performed by
the performing carrier.
38 Thus the contracting carrier is liable for his actions for the whole of
the carriage
39 and, in addition, is liable for the actions of the performing carrier and of the
performing carrier's servants or agents
40 with the burden of proof arrangements described
above. There is a right of recourse between the carriers.
41 Thus the joint and several liability
exists for the benefit of the claimants
42 and does not change the liability position between the
carriers.
If the carrier can prove that the passenger contributed to the damage suffered, the recovery
of damages may be restricted, in accordance with national law.
43
The passenger must inform the carrier about any damage to his or her luggage by giving a
written notice either immediately, for apparent damage, or within 15 days for non-apparent
damage.
44 `Immediately' is defined as being at the time of disembarkation for cabin luggage
45
or at the time of redelivery for other luggage.
46 If the passenger fails to make this notification,
the presumption is that, on redelivery, the luggage was undamaged.
47 The burden of proof
31 It is unclear how extensive the term `defect of the ship' is. One issue that arises, for instance, is whether any defect,
whether related to the navigational or `shipping' characteristics of the ship or not, would suffice. It is submitted that
the wording implies that `defect of ship' is restricted to those related to the shipping activity of the ship.
32 Athens Convention art 3(3). It is unclear whether the presumed liability for the shipowner applies solely to incidents
that happen to the carrying vessel or also to tenders provided for the embarkation and disembarkation of the
passengers when these are covered by the convention under art 1(8)(a). For example, if the tender that carries
passengers to the shore runs aground or overturns would art 3(3) apply and the shipowner's liability will be presumed
unless proven otherwise?
33 Pecuniary loss suffered as a result of delay in redelivery of the luggage is covered unless caused by labour disputes
(art 1(7)).
34 Athens Convention art 5 and art 8(c).
35 ibid art 3(3).
36 ibid art 3(2).
37 Performing carrier means someone other than the carrier who is the owner, charterer or operator of the ship and
performs the whole or part of the carriage: art 1(b). No restriction is imposed on the number of performing carriers
that may be involved under a contract of carriage.
38 Athens Convention art 4(4).
39 ibid art 4(1).
40 ibid art 4(2).
41 ibid art 4(5).
42 However, any assumption of liability or waiver of rights by the contractual carrier against the passengers would not
be binding on the performing carrier unless expressly agreed to by the performing carrier in writing (art 4(3)).
43 Athens Convention art 6. In England, the Law Reform (Contributory Negligence) Act 1945 would be applicable,
together with relevant case law.
44 ibid art 15(1)(b).
45 ibid art 15(1)(a)(i).
46 ibid art 15(1)(a)(ii).
47 ibid art 15(2).
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required if there is a joint survey of the luggage.
48
Liability for loss or damage of valuables and money is excluded altogether unless these
effects were handed to the carrier for safekeeping. The application of the exclusion of liability
for valuables depends on whether the carrier has facilities on board and does not reject a
request for the disposition of valuables to its care. Thus, in Lee and Another v Airtours
Holidays Ltd and Another
49 there was a safe in each cabin of the ship. The passengers
requested their valuables be placed in the ship's safe but were told that the cabin's safe would
be sufficient. The ship was lost and the passengers claimed for the loss of their valuables.
Although the case was not decided under the 1974 Athens Convention, the Central London
County Court held that had the 1974 Athens Convention been applicable, Article 5 would not
have protected the carrier as there was no opportunity given to passengers to deposit their
valuables with the carrier for safe-keeping. Thus the position appears to be that unless the
carrier gives the passengers the option to hand over their valuables for safe-keeping the
carrier would be unable to rely on the exclusion of liability in respect of these valuables at
least in respect of passengers who intended
50 to deposit their valuables. It is submitted that
the lack of such a service can be interpreted as an indication by the carrier not to rely on
Article 5, thus removing the exclusion for all valuables irrespective of the passenger's
intention to deposit them with the carrier.
2.3 Alternative claims against the carrier
The 1974 Athens Convention is designed to be the sole framework by which a passenger can
claim against the carrier or the contractual carrier.
51 However, recent case law indicates that,
in spite of Article 14 of the Convention its application with the force of law,
52 European
legislation overrides the Convention's framework in certain instances and may create
alternative claims against the carriers. In particular, in Lee and Another v Airtours Holidays Ltd
and Another,
53 a claim for personal injury, loss of possessions and loss of holiday was
permitted on the basis of the Package Travel, Package Holidays and Package Tours Regulations
1992,
54 which deal with the contractual liability of tour operators.
55 Hallgarten J considered
that the defendant tour operators and their agents fell within the Athens Convention's
definition of carrier.
56 Thus both the liability regime of the 1976 Athens Convention and the
Package Travel, Package Holidays and Package Tours Regulations 1992
57 were applicable.
Under the Package Travel, Package Holidays and Package Tours Regulations 1992
58 the tour
operator is liable to the consumer for the proper performance of the services agreed
59 and
for damages arising due to the failure to provide the agreed services.
60 Liability attaches to the
tour operator even where the faults were due to another party performing the contract. In
48 ibid art 15(3).
49 [2004] 1 Lloyd's Rep 683.
50 Such intention can be demonstrated if a request has been made.
51 Athens Convention art 14.
52 Merchant Shipping Act s 183.
53 [2004] 1 Lloyd's Rep 683.
54 SI 1992/3288, implementing Council Directive 90/314/EEC.
55 Regulation 2 defines `package' as the pre-arranged combination of at least two of the following components when
sold or offered for sale at an inclusive price and when the service covers a period of more than 24 hours or includes
overnight accommodation: (a) transport (b) accommodation (c) other tourist services not ancillary to transport or
accommodation and accounting for a significant proportion of the package.
56 Lee and Another v Airtours Holidays Ltd and Another [2004] 1 Lloyd's Rep 683.
57 SI 1992/3288.
58 ibid.
59 ibid reg 15(1).
60 ibid reg 15(2).
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parties unaffected.
61 The 1992 Regulations permit limitation of the tour operator's liability in
respect of damages arising from the non-performance or the improper performance of the
services by contract only in two circumstances: first, where there are international conven-
tions applying to the services provided
62 and, secondly, contractual limitation in respect of
damage other than personal injury is permitted provided that the limitation amount is `not
unreasonable'.
63
In Lee and Another v Airtours Holidays Ltd and Another
64 the tour operator accepted liability
under the regulations but claimed that this liability was limited under the 1974 Athens Con-
vention, which excluded any liability for valuables, by virtue of Article 5. The judge noted that
the wording of Article 14 of the 1974 Athens Convention was unambiguous. Article 14 states:
No action for damages for the death of or personal injury to a passenger, or for the loss of or
damage to luggage, shall be brought against a carrier or performing carrier otherwise than in
accordance with this Convention.
Hallgarten J held that the 1992 Regulations provided an alternative to the 1974 Athens
Convention and prevail where they conflict with the Convention.
65 Thus, Article 14 of the Athens
Convention, which restricts claims against carriers and performing carriers, does not necessarily
provide protection where the European Community legislation is also applicable.
66
In Norfolk v My Travel Group plc
67 an injury had been caused to a passenger who was injured
by slipping on water on the floor of an elevator of the ship. The defendant tour operator
relied on the 1974 Athens Convention time limit of two years to avoid the claim. The claimant
argued that the 1992 Regulations were applicable and as these did not contain a time bar the
ordinary time bars under the Limitation Act 1980 were applicable. Overend J found the action
time barred.
68 He noted that permitting a statutory claim for damages under the 1992 Regula-
tions for improper performance of the contract would `undermine the international scheme
of the Athens Convention ...'.
69 The judge considered that the fact that the 1992 Regulations
flow from an EC Directive did not affect the standing of the 1974 Athens Convention.
70
Norfolk v My Travel Group plc
71 could be reconciled with Lee v Airtours Holidays
72 on the
basis that there is no time bar in the Package Travel, Package Holidays and Package Tours
Regulations 1992. It could therefore be argued that the 1974 Athens Convention time bar
remains valid and the two instruments coexist because they are not in conflict. However, this
61 ibid reg 15(1).
62 ibid reg 15(3).
63 ibid reg 15(4).
64 [2004] 1 Lloyd's Rep 683.
65 The primacy of European Community Law is well established (see, for example, Costa v ENEL [1964] ECR 1141).
66 In such a case there is a theoretical question about whether the UK Government is in breach of its international
obligations in appropriately enforcing the Athens Convention and would be liable to another (non-European) state
party to the 1974 Athens Convention whose carrier has been subjected to higher liability based on European
Community standards.
67 [2004] 1 Lloyd's Rep 106.
68 Norfolk v My Travel Group plc [2004] 1 Lloyd's Rep 106.
69 ibid p 109.
70 ibid p 109. The judge drew support from the House of Lords decision in Sidhu v British Airways plc ([1997] 2 Lloyd's
Rep 76; [1997] AC 430), which concerned the amended Warsaw Convention for Carriage of Passengers by Air. In its art
23, the Warsaw Convention also states that it is the only way of claiming against the carrier. In Sidhu, the House of
Lords rejected an argument of the claimant that restricting liability to that prescribed under art 17 of the Warsaw
Convention would violate the European Convention on Human Rights. However, it is arguable that the judge
misdirected himself since the House of Lords decision in Sidhu v British Airways did not concern European
Community law but a conflict between international conventions.
71 ibid.
72 [2004] 1 Lloyd's Rep 683.
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liability regime, the 1974 Athens Convention, under another independent liability regime.
Moreover, in Lee and Another v Airtours Holidays Ltd and Another Hallgarten J stated:
73
As I have already said, in so far as a conflict might arise, the regulations must prevail. But what of
the areas where one can see no necessary conflict? Could an operator, sued under regulation
15, claim the protection of articles 5, 7 or 8 of the Convention? In my view the answer is that he
could not: I consider that once the liability provisions of the Convention are overridden by the
regulations, it is impossible to see upon what the limitation or indeed other ancillary provisions
of the Convention could fasten and in my view, prima facie, they can have no application.
74
Such wording does not leave much room for a conciliation with the decision in Norfolk v My
Travel Group plc. However the conflict between the two decisions only concerns situations
where the contractual carrier under the 1974 Athens Convention is also a tour operator under
the 1992 Regulations and thus subject to both liability regimes.
75
The expected introduction of the 2002 Athens Convention as an EC Regulation will probably
resolve the conflict.
76 However, until then contractual carriers should be aware that the 1974
Athens Convention may not provide the only grounds for liability in EU Member States
irrespective of its express intention under Article 14.
2.4 Time bar
The 1974 Athens Convention introduces a general two year time limit on claims.
77 The starting
point is the time of disembarkation or the time that disembarkation should have taken place
in cases of death or injury during the journey
78 and loss or damage to luggage.
79 The only
exception to the two year time bar is where personal injury occurs during the journey but
death occurs after disembarkation. In such a case the time bar is two years from the date of
death but not later than three years from disembarkation.
80 Extension of and interruption to
the limitation period is governed by the rules of the court hearing the case but the overall
period cannot be extended beyond three years from disembarkation.
81 The time bar also
applies to arbitration.
82
73 [2004] 1 Lloyd's Rep 683 at 689.
74 Articles 5, 7 and 8 of the 1974 Athens Convention concern the exclusion of liability for valuables, and limitation of
liability for loss of life and personal injury and damage to cabin luggage and other luggage.
75 Consider two passengers on the same ship. Passenger A has purchased his ticket from the carrier's ticketing office
while passenger B has bought his from a tour operator as part of a holiday package. Both passengers suffer the same
kind of damage on the same incident on the same ship. If Hallgarten J's statement is correct then the result is that
passenger A would be subject to arts 5, 7 and 8 resulting in limitation of liability and exclusion of liability in respect of
valuables. However, passenger B would not be subject to the same provisions and would be able to recover under the
1992 Regulations. Limitation of liability in respect of these claims would be permissible only to the extent the contract
so provides in accordance with regs 15(3) and 15(4). In terms of policy it seems unreasonable to make a distinction
between two sets of passengers on one ship: one group who entered into contracts with a shipowner who is not
subject to the 1992 Regulations and another group who obtained their contracts as part of a package deal and are
subject to the 1992 Regulations. Claims against the shipowner from both groups would be faced with the applicable
regime. The contrast is arguably sharper where both A and B have bought their tickets from the shipowner but A
bought only the ticket while B bought the ticket as part of a package holiday which the shipowner also offers. In such a
case different liability regimes would apply under Lee and Another v Airtours Holidays Ltd and Another.
76 Or at least make it a conflict between an EC regulation and an implemented directive which would arguably be
resolved with the regulation prevailing.
77 1974 Athens Convention art 16.
78 Article 16(2)(a).
79 Article 16(2)(c).
80 Article 16(2)(b).
81 Article 16(3). The parties can extend the limitation period by written agreement after the incident or the carrier can
do so unilaterally by a written declaration: art 16(4).
82 Merchant Shipping Act 1995 sched 6 Pt II s 7.
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relevant legislation in England and section 39 does not exclude the 1974 Athens Convention
from the operation of Part II of that Act.
83 However, this was of no assistance to the claimant
passenger in Higham v Stena Sealink Ltd,
84 who relied on Article 16(3) of the 1974 Athens
Convention in order to achieve a time extension in her action. The Court of Appeal
considered that section 33 of the Limitation Act 1980, which permits the discretionary
extension of time in cases of personal injury or death, was found not to be applicable in
relation to Article 16(3) of the 1974 Athens Convention. This is because section 33 refers
expressly to time bars set by section 11 of the Limitation Act 1980. The Court of Appeal did not
decide the more general question whether there are any sections of Part II of the Limitation
Act 1980 which may assist a claimant under the 1974 Athens Convention in obtaining an
extension to the two year time bar. However, Hirst LJ, who delivered the judgment, noted that
although sections 28±32 of the Limitation Act appear to be relevant, they all make specific
reference to time bars established by the Limitation Act 1980 itself and this may disqualify
them.
85 Thus, it is doubtful whether any of the Limitation Act 1980 provisions may be relied
upon to extend the limitation period under the 1974 Athens Convention.
2.5 Limitation of liability
2.5.1 Applicablelimits
The limits of liability are expressed in units of account defined as the standard drawing right
(SDR).
86
The limit of liability per passenger for loss of life and personal injury is 46,444 SDRs.
87 The
limits of liability for loss or damage to luggage are 833 SDRs per passenger for cabin luggage
88
and 3333 SDRs per vehicle, including any luggage in the vehicle.
89 For luggage delivered to the
carrier, the limit is 1200 SDRs.
90 These limits are low, at least for passengers from developed
countries, and have been a major obstacle to the wide ratification of the Convention. A first
attempt to remedy the situation was the 1990 Protocol to the Athens Convention,
91 which
raised the limits of liability to 175,000 SDRs per passenger for loss of life and personal injury,
92
for cabin luggage to 1800 SDRs per passenger,
93 for other luggage to 2700 SDRs per passenger
94
and for vehicles to 10,000 SDRs per vehicle.
95 However, this protocol never came into force.
96
83 Higham v Stena Sealink Ltd [1996] 1 WLR 1107 (CA). Section 39 states: `This Act shall not apply to any action or
arbitration for which a period of limitation is prescribed by or under any other enactment (whether passed before or
after the passing of this Act) or to any action or arbitration to which the Crown is party and for which, if it were
between subjects, a period of limitation would be prescribed by or under any such other enactment'.
84 [1996] 2 Lloyd's Rep 26.
85 Higham v Stena Sealink Ltd [1996] 2 Lloyd's Rep 26 at 30.
86 The value of the SDR can be found daily on the webpage of the IMF (http://www.imf.org/) and is also reported in the
financial sections of some newspapers.
87 1974 Athens Convention art 7(1).
88 ibid art 8(1).
89 ibid art 8(2). However, art 8(4) permits an agreement between the passenger and the carrier by which the liability for
a vehicle can be reduced by 117 SDRs. The usefulness and purpose of this section is not evident.
90 ibid art 8(3). However, art 8(4) permits an agreement between the passenger and the carrier by which the liability for
other luggage can be reduced by 13 SDRs.
91 Protocol of 1990 to amend the Athens Convention relating to the Carriage of Passengers and their Luggage by Sea
1974 (London, 29 March 1990).
92 1990 Protocol to the Athens Convention art II(2)(1).
93 ibid art II(3)(1).
94 ibid art II(3)(3). The amount of the available agreed deduction was also raised to 135 SDRs.
95 ibid art II(3)(2). The amount of the available agreed deduction was also raised to 300 SDRs.
96 It was only ratified by three states. In accordance with its art V it required ratification by 10 states to enter into force.
The failure was an indication of the need for a general reconsideration of the passenger liability regime including the
basis as well as the limits of liability.
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who are their nationals.
97 By using this provision,
98 the UK has increased the limits of liability
for loss of life or personal injury to 300,000 SDRs for UK carriers.
99 No such discretion is
provided for loss or damage to luggage or vehicles.
A passenger will not be able to recover more than the prescribed limits by suing more than
one person or by suing in more than one Convention state because the limits of liability apply
to the aggregate of claims against the carrier,
100 the performing carrier
101 and their servant or
agents
102 in all proceedings in the UK or elsewhere.
103
2.5.2 Passengerlimitationofliabilityunderthe1976andthe1996LLMC
The 1976 LLMC and its 1996 Protocol set out special limits to liability in respect of passenger
claims concerning loss of life and personal injury.
104 This implies that passengers are entitled
to a separate fund consistent with Article 7 of the 1976 LLMC and that their claims are excluded
from the general limitation fund under Article 6. Thus where there is loss of life in respect of
passengers and others, for example members of the crew of another vessel, passengers will
claim from a different fund while loss of life and personal injury claims arising from loss of life
or personal injury of non-passengers will be satisfied by the general limitation fund.
105
No special limits are provided for property damage with regard to the personal belongings or
the cars and luggage of passengers under the 1976/1996 LLMC. Thus claims for loss or damage
to passengers' property fall under Article 6 of the 1976 and 1996 LLMC. This means that the
limits to these claims are calculated by reference to the tonnage of the ship and that the
passenger's claims in this respect rate equally with all other property claims.
In respect of loss of life or personal injury of passengers the limits of liability are calculated,
under the 1976 LLMC, by multiplying the number of passengers
106 which the vessel is
authorised to carry by 46,666 SDRs,
107 with an upward overall limit of 25 million SDRs.
The 1996 LLMC raised the global limit of liability to 175,000 SDRs per passenger and removed
the upward liability limit.
108 The global limit applies even if only one passenger is killed or
injured. Thus, for a passenger ship carrying 2000 passengers the limit of liability for loss of life
or personal injury would now be 350 million SDRs. Moreover, the newly-introduced Article
15.3 bis
109 of the 1996 LLMC permits states to increase these limits under their national law.
This means that there can be unlimited liability for loss of life and personal injury to
passengers under the 1996 LLMC.
110 On the basis of this provision the UK has excluded the
application of Article 7 of the 1996 LLMC to carriers that are covered by the 1974 Athens
97 Athens Convention art 7(2).
98 The right was reserved by s 4 of Pt II of sched 6 of the MSA 1995.
99 Carriage of Passengers and their Luggage by Sea (United Kingdom Carriers) Order 1998 (SI 98/2917), which came into
force on 1 January 1999.
100 Athens Convention art 12(1).
101 ibid art 12(2).
102 ibid art 12(3).
103 Merchant Shipping Act 1995 sched 6 s 6.
104 1976 LLMC art 7.
105 1976 LLMC art 6(2).
106 The definition of the claim by a passenger is compatible with that of the 1974 Athens Convention and covers claims
brought by any person carried on the ship under a contract of passenger carriage, or accompanying a vehicle or live
animals which are covered by a contract for the carriage of goods with the consent of the carrier (1976 LLMC art 7.2).
107 Special drawing rights.
108 1996 LLMC Protocol, in its art 4 which replaces art 7.1. The 175,000 SDRs is in line with the limits of liability per
passenger under the now-abandoned 1990 Athens Convention Protocol.
109 Article 6 of the 1996 Protocol to the LLMC, inserting art 15.3 bis.
110 See N Gaskell `New Limits for passengers and others in the United Kingdom' <(is this the year)> [1999] 2 LMCLQ 312±4,
which notes that this is the contemporary trend for loss of life and personal property claims.
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for passengers and only where the carrier is not covered by the 1974 Athens Convention
would he then be covered by the 1996 LLMC.
2.5.3 Effectonrightsoflimitationofliabilityarisingunderthe1996LLMC
The rights of the carrier, the performing carrier and their servants and agents to limit their
liability under international conventions remain unaffected by the 1974 Athens Convention.
111
In Lee and Another v Airtours Holidays Ltd and Another
112 it was suggested that Articles 7 and
8 of the 1974 Athens Convention would not be available to the carrier as the carrier is also
subject to the Package Travel, Package Holidays and Package Tours Regulations 1992.
113 However,
the 1992 Regulations provide in respect of limitation of liability, under section 15(3) that:
In the case of damage arising from the non-performance or improper performance of the
services involved in the package, the contract may provide for compensation to be limited in
accordance with the international conventions which govern such services.
Thus, provided that the contract of carriage refers to limitation of liability in accordance with
the 1974 Athens Convention, limitation of liability will probably survive the application of the
Package Travel, Package Holidays and Package Tours Regulations 1992.
2.5.4 Lossoflifeorpersonalinjury
Although the 1974 Athens Convention does not affect limitation provisions of other con-
ventions, and in particular the 1976 LLMC,
114 where both the 1974 Convention and another
limitation convention applies, certain difficulties of interpretation can arise. This is because
the 1976 LLMC includes separate limitation provisions for passengers in particular.
Because Article 19 of the 1974 Athens Convention does not affect the shipowner's right of
limitation, it follows that the proper interpretation is that the 1976 LLMC limits will apply in
addition to the limits of the 1974 Athens Convention. That is to say, the lower limits will always
apply. Among other problems, this doubles the difficulty of updating the limits of liability for
passenger claims as they are contained in two conventions.
115
In particular in respect of loss of life or personal injury of passengers, the 1976 LLMC provides
for limitation of liability at an amount estimated by multiplying the number of passengers
116
which the vessel is authorised to carry by 46,666 SDRs, with an upper limit of 25 million SDRs.
The limit calculated this way is the limit that would apply even if one passenger was killed or
injured. By contrast, the 1974 Athens Convention limit of 46,666 SDRs limits each passenger's
claim for loss of life or personal injury.
However, for a vessel which is authorised to carry 536 passengers the ceiling of 25 million
SDRs is exceeded. In such a case the 25 million SDRs limit applies and this should be
distributed between passengers. In such a case claimants will end up being paid less than the
limits prescribed under Article 7 of the 1974 Athens Convention.
111 Athens Convention art 19. However, limits of liability under national instruments are likely to be subject to the
limits of liability of the 1974 Athens Convention. To avoid any doubts or difficulties, MSA 1995 sched 6 Pt II s 12
provides that s 185 of the MSA 1995, which limits the shipowner's liability, is not affected by the Athens Convention.
Similarly s 13 provides that the exclusions of liability in MSA 1995 s 186 for loss or damage to property in respect of fire
or loss of valuables do not remove any liability imposed on that person by the Athens Convention.
112 [2004] 1 Lloyd's Rep 683 at 689.
113 SI 1992/3288, implementing Council Directive 90/314/EEC.
114 Athens Convention art 19.
115 The 1990 Protocol to the Athens Convention tried to resolve the issue by introducing a tacit acceptance
arrangement which did not require a full diplomatic conference to be convened. However, this never came into force.
116 The definition of `a claim by a passenger' is compatible with that under the 1974 Athens Convention and covers
claims brought by any person carried in the ship under a contract of passenger carriage, or accompanying a vehicle or
live animals which are covered by a contract for the carriage of goods with the consent of the carrier (1976 LLMC art 7.2).
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ceiling for limitation of liability for passenger claims and defines the limits of liability solely on
the basis of the number of passengers authorised to be carried multiplied by an increased
value of 175,000 SDRs per passenger.
117 The limit is still global, that is, the same amount is
available even if one passenger is killed or injured.
The 1996 LLMC also permits the increase the limits of the limits under the national law of the
party states.
118 Thus, unlimited liability under the 1996 LLMC for loss of life and personal
injury to passenger is now possible.
119 This arrangement permits the higher limits of liability
under the 2002 Athens Convention to operate and also delegates to each state the power to
decide upon the appropriate arrangements for the good operation of limitation provisions for
passenger claims and under the 1996 LLMC.
The UK has introduced the amendments of the 1996 LLMC Convention through SI 1998/
1258.
120 Article 7.1, which raises the limit of liability to 175,000 SDRs per passenger multiplied
by the number of passengers, has been inserted into the MSA 1995 at schedule 7.
121 However,
section 6(1) Part II of the MSA 1995
122 states that Article 7.1 does not apply to seagoing
ships.
123 Thus, there are no limits to passenger claims and liability is unlimited as far as the
1996 LLMC is concerned. Only the (much lower) limits under the 1974 Athens Convention
apply to passenger claims.
124
Thus, the UK has made use of the option provided through Article 15.3 bis of the 1996 LLMC
Protocol. This Article permits higher limits of liability for loss of life and personal injury under
national law than those prescribed under Article 7.1 of the 1996 LLMC.
125 However, it is
questionable whether Article 15.3 bis can be used to support what is essentially the
application of the lower limits of liability under the 1974 Athens Convention. It is also
arguably inconsistent for a State Party to the 1996 LLMC to also remain a Party to the 1974
Athens Convention.
126
The part of Article 7.1 of the 1996 LLMC which deals with limits of liability for non-seagoing
ships
127 is preserved, albeit in an altered form compared with the 1996 LLMC.
128 The limit of
117 1996 LLMC Protocol, in its art 4 which replaces art 7.1. The 175,000 SDR limit is in line with the limits of liability per
passenger under the now abandoned 1990 Athens Protocol.
118 Article 6 of the 1996 Protocol to the LLMC, inserting art 15.3 bis.
119 See N Gaskell (n 109) 312±14, which observes that this is the contemporary trend for loss of life and personal property.
120 The Merchant Shipping (Convention on Limitation of Liability for Maritime Claims) (Amendment) Order 1998. This
order came into force on 13 May 2004 when the 1996 Protocol came into force.
121 SI 1998/1258 s 4(b).
122 In addition the 1998 Order defined the meaning of the term `loss of life or personal injury' under art 2(1)(a) of the
LLMC as not including loss of life or personal injury of passengers of seagoing ships (SI 1998/1258 s 7(e)). This was
achieved by the insertion of para 2A in Pt II of sched 7. The redefinition was wide enough to include claims of
passengers against the non-carrying ship (see N Gaskell (n 109) at 312±44) and was withdrawn by SI 1998/1273<correct?> by
removing the previously inserted para 2A.
123 The UK Government has extended the application of the 1976 LLMC to non-seagoing ships through MSA 1995
sched 7 Pt II s 2.
124 SI 1998/1258 s 7(b).
125 That is, 175,000 SDRs multiplied by the number of passengers.
126 The point is very nicely raised and discussed by N Gaskell (n 109) at 312±44.
127 SI 1998/1258 excludes the application of art 7.1 for seagoing vessels. It permits the application of the provision to
non-seagoing vessels, since the UK has extended the application of the LLMC to non-seagoing vessels. However, s 7(e)
excludes the last part of art 7.1, which should now read for non-seagoing vessels as follows (the inserted words are
shown in italics and those deleted as struck out:
In respect of claims arising on any distinct occasion for loss of life or personal injury to passengers of a ship, the limit of
liability of the shipowner thereof in respect of each passenger shall be an amount of 175,000 Units of Account multiplied by
the number of passengers which the ship is authorized to carry according to the ship's certificate.
128 Because the 1976 LLMC and its 1996 Protocol do not apply to non-seagoing ships, any alteration for non-seagoing
ships is outside the scope of the convention and is therefore governed by national legislation. This does not breach
the obligations of the UK under the convention.
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global limit but a per capita limit. This is presently more satisfactory than the existing
arrangement for passengers under the 1974 Athens Convention.
2.5.5 Propertydamage
For property damage, the limits under Article 6.1(b) of the 1996 LLMC apply as well as the
limits per passenger under Article 8 of the 1974 Athens Convention. Thus, where there are no
claims other than for loss of or damage to cabin luggage or luggage by passengers, the
amount recovered under the 1974 Athens Convention would apply unless the total limit
under the 1974 Athens Convention exceeds the 1996 LLMC Article 6.1(b) limit, which is
calculated on the basis of the tonnage of the ship. However, if there are other property claims,
for example collision claims, or life or personal injury claims of non-passengers, which
exceed the limits of liability under the 1996 LLMC Article 6.1(a), then the passenger property
claims will be paid together with the other property claims and the excess of the personal
(non-passenger) claims from the Article 6.1(b) part of the fund. Where the Article 6.1(b)
portion is exceeded then the unpaid claims will be paid rateably up to the limit.
Consider for example an incident involving a ship carrying 2000 passengers with gross
tonnage of 50,000 tons. The limitation fund when only property damage is suffered is, under
the 1996 LLMC, 18,200,000 SDRs.
129 Let us assume that each passenger has suffered property
damage in excess of the limits of liability for such damage under the 1974 Athens Convention
(Table 1) that is (3333 + 833 + 1200)  2000 SDRs per passenger, a total amount of 10,732,000
SDRs. If no other property damage is caused the property damage limitation fund would be
sufficient thus liability would be limited in accordance with the 1974 Athens Convention thus
paying out 5366 SDRs per passenger and not more. If, however, there is also other property
damage caused, for example by collision with another vessel for which the passenger ship is
fully liable, and this amounts to damages of another 10,732,000 SDRs, then the property
limitation fund will be exceeded and recovery will only be in at about the 85 per cent level
(18,200,000/21,464,000), which means that in relation to property damage each passenger will
recover 4561 SDRs.
129 The tonnage of the ship spans three ranges specified under art 6: the first of 2000 tons; the second of 2001±30,000
tons; and also 20,000 tons in the third range of 30,001±70,000. Thus the first 2000 tons correspond to 1,000,000 SDRs, the
next 28,000 tons, up to the 30,000 limit, correspond to 28,000 tons  400 SDR/ton which equals 11,200,000 SDRs. The
20,000 tons in excess of 30,000 correspond to 20,000 tons  300 SDR/ton which equals 6,000,000 SDRs. Thus the limit of
liability for this ship is the sum of 1,000,000 + 11,200,000 +6,000,000 = 18,200,000 SDRs.
Table 1 Limits of liability under the Athens Convention and its Protocols. Values are expressed in SDRs
Loss ordamage 1974 Athens Convention 1990 Protocol
(1) UKCarriers
(2) 2002 Protocol
(3)
Life, personal injury 46,666 175,000 300,000 400,000 or higher
250,000 strict
Cabin luggage 833 1800 833 2,250
Luggage in the custody of
the carrier
1200(1187)
(4) 2700(2565)
(4) 1200(1187)
(4) 3,375(3,226)
(4)
Car and luggage within 3333(3216)
(4) 10,000(9,700)
(4) 3333(3216)
(4) 12,700(12,370)
(4)
(1) The 1990 Protocol never came into force.
(2) Carriage of Passengers and their Luggage by Sea (United Kingdom Carriers) Order 1998 (SI 98/2917), which came into force
on 1 January 1999.
(3) Not yet in force.
(4) Numbers in parenthesis are those applicable if the deductible is agreed.
LIABILITY IN RESPECTOF PASSENGER CLAIMS AND ITS LIMITATION :TSIMPLIS : (2009) 15 JIML 135
THEJOURNALOFINTERNATIONALMARITIMELAWPUBLISHEDBYLAWTEXTPUBLISHINGLIMITED
WWW .LAWTEXT.COM2.6 Loss of right to limit liability
The carrier loses the right to limit its liability if `it is proved that the damage resulted from an
act or omission of the carrier done with intent to cause such damage, or recklessly and with
knowledge that such damage would probably result'.
130 The same test applies also for the
carrier's agents or servants.
131 In The Lion
132 it was confirmed that the reference to the
reckless acts concerned the carrier itself and not its servants or agents, whose reckless acts do
not deprive the shipowner of its right to limit liability. The test is an extremely difficult hurdle
to surmount and thus it is likely that limitation of liability in respect of the passengers' claims
is the norm with very little scope for claimants to challenge it.
2.6.1 Whoseactsarerelevant?
A general problem occurring in all limitation regimes is in identifying which physical or legal
person acts as the shipowner, in other words, whose culpability can be taken as the
culpability of the shipowner. There is no general answer to this question but it needs to be
resolved on a case by case basis depending on the structure of each company
133 and the way
responsibilities are distributed within each company.
134 Under English law this question
commonly arises between the various limitation conventions. Thus case law related to various
limitation of liability conventions as well as other laws related to liability of companies by
employees' acts can be used in search of an answer.
Historically, case law approached the question in a hierarchical way either starting from the
top of the company, the owner or the governing board and coming down or vice versa. More
recent case law recognises that certain actions by the company may be delegated to lower
ranking officers who do not in general have decision-making authority in respect of the
running of the company. This avoids the difficulty that arises if solely the hierarchical
approach is used, namely that the delegation of duties to lower ranking officers would
exclude the possibility of attributing the faults of these officers to the company itself and
consequently ensure an unbreakable right to limit liability. There is significant case law in
shipping demonstrating the factual approach adopted by the English courts.
Acts of a member of the board of directors would normally indicate the acts of the company.
However, there could be circumstances under which the actions of a member of the board
may not be attributed to the company.
135 Where there is one person who has ultimate control
of a company, this does not necessarily mean that only this person's acts would amount to
acts of the company.
136
130 Athens Convention art 13(1).
131 ibid art 13(2).
132 The Lion (n 14) 144.
133 See Lord Mustill's judgment in the Court of Appeal decision Socie Âte Â Anonyme des Minerais v Grant Trading Inc (The
`Ert Stefanie') [1989] 1 Lloyd's Rep 349.
134 In Lennard's Carrying Company Limited v Asiatic Petroleum Company Limited [1915] AC 705 (HL) Viscount Haldane
LC, who delivered the leading judgment, stated: `My Lords, a corporation is an abstraction. It has no mind of its own
any more than it has a body of its own; its active and directing will must consequently be sought in the person of
somebody who for some purposes may be called an agent, but who is really the directing mind and will of the
corporation, the very ego and centre of the personality of the corporation. That person may be under the direction of
the shareholders in general meeting; that person may be the board of directors itself, or it may be, and in some
companies it is so, that that person has an authority co-ordinate with the board of directors given to him under the
articles of association, and is appointed by the general meeting of the company, and can only be removed by the
general meeting of the company'.
135 Lord Mustill in The `Ert Stefanie' (n 133) said: `It seems to me at least theoretically possible for a situation to exist
where a particular director had been formally excluded from participation in the company's business and where, if
nevertheless he did trespass upon that territory, his acts in so doing would not be attributed to the company'.
136 ibid.
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Commission
137 confirms the general position that the primary rules of attribution found in
the company's constitution and implied by company law together with the secondary rules of
attribution, that is the rules of agency, vicarious liability etc determine which acts of natural
persons are to be attributed to the company. However, the Privy Council went on to explain
that, in exceptional cases, even where the particular person cannot be properly described as
the `directing mind and will' of the company it may be necessary to devise special rules of
attribution and in such cases the acts of a duly authorised agent or servant of the company
will represent the company. Such exceptional cases are distinguishable by reference to the
legal substantive provisions imposing obligations on the company. Thus arguments that acts
or omissions by persons statutorily required to act for the company in particular respects
such as, for example, the `Designated Person' under the ISM code
138 or the `Company
Security Officer' under the ISPS code
139 may become the relevant person. While such
arguments have force, it is also arguable that the Meridian Global Funds Management Asia Ltd
v Securities Commission
140 clearly seeks to avoid the generalisation that such a person's act
or knowledge would in all cases be attributable to the company.
141 Thus, it is submitted that
only in cases where there is a breach of the ISM or the ISPS Code in respect of the company's
obligations and that this obligation was to be discharged by the nominated person itself
under each Code then there is a possibility that reliance could be made on Meridian Global
Funds Management Asia Ltd v Securities Commission
142 in order to establish that the acts of
the relevant person were acts of the company. In such cases it is not the person or persons
who are the directing mind of the company that matter but the person or persons who under
the relevant statutory provision act on behalf of the company.
In the absence of these exceptional circumstances there is still a need to search for the
`directing will and mind of the company',
143 which involves an approach of the company in
the vertical. Thus, a master without any other involvement in the running of the company
would not be the directing mind of the company. Similarly the fault of a marine
superintendent can not be considered as the fault of the company.
144 Also the acts of the
chief navigator and his staff, in a large state-owned shipping company are not the acts of the
company,
145 while the acts of his superior, the director of technical and investment affairs
would have, in that particular case, represented the company.
Fault may also be found by looking at the way the constitution of the company attributes
duties. However, such fault would arguably be relevant only where the company directors are
in fact aware of the fault and they do not perform the necessary duties.
146
137 [1995] 2 AC 500.
138 ISM Code s 4 DESIGNATED PERSON(S): `To ensure the safe operation of each ship and to provide a link between
the Company and those on board, every Company, as appropriate, should designate a person or persons ashore
having direct access to the highest level of management. The responsibility and authority of the designated person or
persons should include monitoring the safety and pollution-prevention aspects of the operation of each ship and
ensuring that adequate resources and shore-based support are applied, as required' (emphasis added).
139 Where the `Company security officer' is described as `the person designated by the Company for ensuring that a
ship security assessment is carried out; that a ship security plan is developed, submitted for approval, and thereafter
implemented and maintained and for liaison with port facility security officers and the ship security officer'(SOLAS/
CONF.5/34, Annex 1, Pt A s 2.7).
140 Note 136.
141 ibid at 511: `But their Lordships would wish to guard themselves against being understood to mean that whenever a
servant of a company has authority to do an act on its behalf, knowledge of that act will for all purposes be attributed
to the company. It is a question of construction in each case as to whether the particular rule requires that the
knowledge that an act has been done, or the state of mind with which it was done, should be attributed to the company'.
142 ibid.
143 Lennard's Carrying Co Ltd v Asiatic Petroleum Co Ltd [1915] AC 705.
144 The Lady Gwendolen [1965] 1 Lloyd's Rep 335; [1965] P 294 and The Garden City [1982] 2 Lloyd's Rep 382.
145 The Garden City ibid.
146 See for example The Garden City ibid at 389.
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procedures are established by the company's management and constitution faults by officers
operating or supervising the operation of the vessel would not normally be considered as
faults by the company.
The entrustment of the running of the vessel by the registered owner to a management
company does not exclude the possibility that there is fault or privity by the registered
owners.
147 This position would arguably also be applicable to operating companies.
Where the contractual carrier who is not the performing carrier tries to limit the same rules
that apply in respect of the performing carrier will also apply.
2.6.2 Themisconductrequiredforthelossoftherighttolimit
Article 13 of the Athens Convention 1974 is set in the following terms:
1. The carrier shall not be entitled to the benefit of the limits of liability prescribed in Articles 7
and 8 and paragraph 1 of Article 10, if it is proved that the damage resulted from an act or
omission of the carrier done with the intent to cause such damage, or recklessly and with
knowledge that such damage would probably result.
2. The servant or agent of the carrier or of the performing carrier shall not be entitled to the
benefit of those limits if it is proved that the damage resulted from an act or omission of that
servant or agent done with the intent to cause such damage, or recklessly and with
knowledge that such damage would probably result.
It is worth noting that the test is separate for the carrier and his servants. However, as the
carrier is the one with the financial means it is its right to limit which is normally of interest to
claimants.
The almost identical test of the 1976 LLMC
148 has been described by Sheen J
149 as follows:
I turn to consider the Convention of 1976, under which shipowners agreed to a higher limit of
liability in exchange for an almost indisputable right to limit their liability. The effect of articles 2
and 4 is that the claims mentioned in article 2 are subject to limitation of liability unless the
person making the claim proves (and the burden of proof is now upon him) that the loss
resulted from the personal act or omission of the shipowner committed with the intent to cause
such loss, or recklessly and with knowledge that such loss would probably result. This imposes
upon the claimant a very heavy burden.
Leaving aside that as a matter of principle it should not be upon the shipowners to agree
terms and conditions for privileges granted for (national) public policy reasons both the
statement regarding the compromise reached and the strictness of the test in the 1976 LLMC
must be explored through the meaning of the phrase `committed with the intent to cause such
loss, or recklessly and with knowledge that such loss would probably result' remains unclear.
147 The Charlotte (1921) 9 Ll L Rep 341, The Lady Gwendolen [1965] 1 Lloyd's Rep 335; [1965] P 294; The Marion [1982]
2 Lloyd's Rep 52 at 54 and The Ert Stephanie (n 132) where Lord Mustill said: `While the doctrines of corporate
personality call for a ritual nod in the direction of the owners, nobody in practice pays any attention to these one-ship
companies registered under flags of convenience; and the law takes the same view when questions of limitation are in
issue'.
148 Article 4 reads: `A person liable shall not be entitled to limit his liability if it is proved that the loss resulted from his
personal act or omission, committed with the intent to cause such loss, or recklessly and with knowledge that such
loss would probably result'. The difference between the term loss and damage is arguably acceptable as the two
conventions have different scope. The 1974 Athens Convention only covers loss of life, personal injury and loss of or
damage to luggage while the 1976 LLMC is concerned with limitation of a much wider scope of damages, which may
include losses arising under different legal heads.
149 The Bowbelle [1990] 1 WLR 1330. The description of the law in The Bowbelle was used as authoritative by the Court
of Appeal in The Leerort [2001] 2 Lloyd's Rep 291.
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Convention.
150 The similarity of the words involved and the functionality of the provisions in
the two limitation conventions permits us to treat the decisions of the courts under the
Warsaw Convention as applicable to the 1976 LLMC. Moreover, because under the test in the
Warsaw Convention the misconduct that may avail the claimant full compensation can be that
of the carriers or the servants and agents of the carrier more case law is available.
In trying to interpret Article 25 of the Warsaw Convention the Court of Appeal in Goldman v
Thai Airways International Ltd
151 held that the term `recklessly' should not be interpreted in
isolation and that English case law related to English statutes should be considered with the
`greatest caution'
152 as the term is now contained within an international convention. The
ordinary meaning of the phrase, according to the court, means a person's act which indicates
a decision to run the risk or a mental attitude of indifference to the risk's existence.
153 This
creates the need to understand the risk involved in order to decide whether a particular act or
omission is indeed reckless.
154
Moreover, for the purpose of Article 25 of the Warsaw Convention,
155 it must be shown that
the wrongdoer had knowledge that damage would probably result; showing recklessness is
not sufficient. The term `with knowledge' was held to refer to the actual knowledge held by
the wrongdoer, in respect of the damage that would probably result and not to knowledge that
the wrongdoer ought to have had.
156 The Goldman v Thai Airways Court of Appeal definition
of knowledge was reconsidered by the Court of Appeal in Nugent and Killick v Michael Goss
Aviation Ltd and Others.
157 Two of the judges, Dyson LJ and Pill LJ, considered that the
statements in Goldman v Thai Airways in respect of the nature of knowledge did not exclude
background knowledge ± `the store or the fund of knowledge' ± because this exclusion was
not necessary for the court to reach a decision in that case.
158 However, Pill LJ and Auld LJ, held
that Article 25 of the Convention did not include background knowledge or, in the words of
Pill LJ, that anything less than `actual conscious knowledge' can satisfy Article 25.
159 Thus `turning
a blind eye' knowledge is in essence excluded from the ambit of required knowledge.
160
The word `probably' was distinguished from the word `possibly' and was taken to mean
`something likely to happen'.
161 With `rather less confidence'
162 the court held that the word
`damage' refers to damage of the same kind as that which occurred.
150 Convention for the Unification of Certain Rules Relating to International Carriage by Air, signed at Warsaw on 12
October 1929 as amended by the 1955 Protocol states at art 25 that: `The limits of liability specified in art 22 shall not
apply if it is proved that the damage resulted from an act or omission of the carrier, his servants or agents, done with
intent to cause damage or recklessly and with knowledge that damage would probably result; ...'.
151 [1983] 1WLR 1186.
152 ibid at 1193, 1194.
153 ibid.
154 ibid.
155 The Court of Appeal in agreeing with the High Court decision accepted that a deliberate disregard of the rules, in
that case the flight manuals, was a reckless act.
156 An attempt by the claimants in Gunter and Others v Beaton and Others [1993] 2 Lloyd's Rep 369 to qualify the
knowledge as the knowledge that such damage would occur `if the risk materializes' was expressly rejected by the
Court of Appeal.
157 [2000] 2 Lloyd's Rep 222.
158 They rejected the proposition that the knowledge test is satisfied where probability of damage was `within the
knowledge of the wrongdoer', meaning that such probability would have been apparent to the wrongdoer if he had
thought about it.
159 For two reasons: first, that anything less would cause uncertainty; and, secondly, because the intention of the
convention was taken to be that art 25 would be applicable in very rare circumstances.
160 However Pill LJ considered that the wrongdoer cannot limit his liability just because he made a conscious decision
to put the knowledge out of his mind, and he was prepared to infer the general knowledge that an experienced pilot
would have. Nugent and Killick v Michael Goss Aviation Ltd and Others (n 157).
161 Goldman v Thai Airways International Ltd (n 151) at 1196.
162 ibid.
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the ICAO International Conference at the Hague, the conference that produced the 1995
Protocol to the 1929 Warsaw Convention and introduced Article 25 in its present form. In that
conference the final section of Article25 adopted was selected from the following three
options: `(a) and has acted recklessly; (b) and has acted recklessly and knew or should have
known that damage would probably result; (c) and has acted recklessly and knew that damage
would probably result'.
163 The last option received the most votes between the participating
members. Chapman LJ was very careful in making clear that he was not using these working
documents for the purpose of deriving the correct interpretation of Article 25 as he did not
find much ambiguity in the meaning of the provision but just obtained confirmation of the
interpretation he gave. Indeed, the three options on which votes were obtained indicate that
an increasingly more difficult test for breaking limited liability was described and the
delegates were voting on the strictness of the test. However, this observation does not clarify
whether the knowledge required is that of the particular damage that occurred or just
prescribes the kind of damage that will probably occur.
The case law on Article 25 of the amended Warsaw Convention can be considered at least as
containing persuasive arguments in relation to the interpretation of Article 4 of the 1976 LLMC
and by extension to Article 13 of the 1974 Athens Convention. Although in principle each
Convention is independent and has to be interpreted in accordance with its scope
164 the
close similarity of the words and the similar function within each Convention of these Articles
supports a common interpretation. However, in addition to the different reference to the
persons whose wrongdoing removes the limits of liability the two Articles have another
difference. In particular Article 13 of the Athens Convention contains the words `such
damage' instead of `damage'. Whether this adds anything to the meaning or just clarifies the
interpretation is difficult to say. The accepted meaning is that the term `such damage'refers to
knowledge that the particular damage would occur and in respect of which damage limitation
of liability is sought would probably occur.
165 Therefore, it appears that the word adds
clarification to the need of knowledge of the particular loss that occurred. Thus, if a reckless
act has as a probable consequence a particular type of loss but another type of loss occurs
then the reckless behaviour together with knowledge of a particular type of loss would not be
sufficient to fulfil Article13. However, the test may be even narrower than suggested above
and may not only refer to the kind of damage but to the damage actually suffered.
166
There are two further issues to be discussed: the first, whether contributory negligence by the
victim is at all relevant in the application of Article 13 and the second whether a reckless act
that has been taken with knowledge that the particular damage would occur but for the
purpose of avoiding a worse evil may also be relevant to the application of Article 13. There is
163 ibid at 1195.
164 Article 31 of the 1969 Vienna Convention on the law of Treaties states that: `A treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose'. The object and purpose of the liability regime established under the 1929 Warsaw Convention
for air carriage is clearly not the same as that of the 1976 LLMC; thus, at least in theory, some differences could exist.
165 An argument trying to refer the term loss back to art 2 of the 1976 LLMC of the term `such loss' contained there, was
rejected by the Court of Appeal in The Leerort [2001] 2 Lloyd's Rep 291, as this ` submission runs counter to the clear
meaning of the words ...' (at 293). According to that argument the word `such' ensured that the loss was indeed one
subject to limitation of liability under that convention.
166 The two possible interpretations in respect of art 4 of the 1976 LLMC have been outlined in respect of the collision
between two vessels (A and B). The Court of Appeal stated that in such a situation the required test could have two
interpretations: either that the cargo/shipowners of ship A must prove that `... the owner of ship B intended that it
should collide with ship A, or acted recklessly with the knowledge that it was likely to do so or that the claimant merely
has to prove that the owner of ship B intended that his ship should collide with another ship, or acted recklessly with
the knowledge that it was likely to do so' The Leerort [2001] 2 Lloyd's Rep 291. The Court of Appeal did not decide this
point, which therefore remains open.
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existence of contributory negligence may remove the small possibility from a claimant to
satisfy <of satisfying> Article 13, although it would certainly affect the damages awarded.
The second situation is more difficult to resolve because, provided there is liability, the literal
interpretation would indicate that such liability would not be limited. However, this would, in
particular circumstances, discourage efforts to minimise damages because the damages
arising from the original negligence could, in a general case, be subject to limitation but the
damage from a reckless act to minimise damage would not be.
The generally accepted strictness of the test which only slightly lowers the requirement from
one of an intentional act has led to the statement that as long as collisions are concerned
Article 13 cannot, in general, be satisfied and consequently the liability of the shipowner will
in all but the most exceptional cases be limited
167 and therefore a summary decision would
be available to the carrier.
One exceptional case, where the master of a fishing vessel was also the shipowner, thus
removing one of the usual obstacles of fulfilling Article 4 of the 1976 LLMC, came before the
English courts in Margolle v Delta Maritime Co Ltd.
168 The facts of the case can be summarised
as follows: a fishing vessel which routinely
169 navigated the English Channel, under the
command of her owner/master, at the wrong side of the traffic separation scheme collided
with an oncoming vessel. The owner/master admitted that the navigation was reckless but
claimed that the element of knowledge was missing because the real test was one that
required knowledge of the particular loss that occurred, which in this case was collision
damage caused to the specific vessel
170 and that as, at the time of the collision he was in his
cabin sleeping, he did not have such knowledge. The question in front of Gross J was whether
the limitation decree would be issued without a hearing as suggested for the routine collision
cases in The Leerort. However, the judge denied the limitation decree as he considered this to
be a case where there was a reasonable prospect that Article 4 could be fulfilled. The case was
settled before reaching the court. Thus it is only an example of what type of conduct may be
considered as possibly risking the loss of the right to limit liability and confirms the discretion
of the courts to issue a limitation decree but arguably not much more. For Article13 of the
Athens Convention the equivalent would be the owner/master to drive a passenger ship in
the wrong traffic separation lane.
2.7 Jurisdictional provisions
The 1974 Athens Convention recognises several competent jurisdictions, which the claimant
can choose between. These are:
* the place of residence or principal place of the defendant's business
171
* the contractual place of departure or destination
172
* the claimant's place of domicile or permanent residency
173 or
* the place where the contract was made
174 if the defendant has a place of business there
and is subject to the jurisdiction of that state.
167 The Leerort [2001] 2 Lloyd's Rep 291.
168 [2002] EWHC 2452; [2003] 1 All ER (Comm) 102; [2003] 1 Lloyd's Rep 203; 2002 WL 31599631 (QBD (Admlty)).
169 The judge considered that, prior to the accident, repetition of the same recklessness without the occurrence of a
collision, did not indicate that such action did not carry with it the probability of damage.
170 An arguable option as suggested in The Leerort (n 168).
171 Athens Convention art 17(1)(a).
172 ibid art 17(1)(b).
173 ibid art 17(1)(c).
174 ibid art 17(1)(d).
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courts it is suggested that these options apply at the time of the claim rather than at the time
of the damage since in between the two the carrier may have stopped operating in a
particular place and may not be subject to the jurisdiction of that court. The parties to the
contract of the carriage may agree, after the incident, to submit to a different jurisdiction, as
permitted in Article 17(1).
175
The various options for jurisdiction create a risk of multiple proceedings in front of more than
one court. The 1974 Athens Convention does not have conflict rules nor does it say what
limits of liability should be applicable in each court in such a case. To avoid difficulties, the
English implementing statute provides
176 that if the English court has jurisdiction in whole or
in part over the claim of a passenger then the court has the power to order enforcement in
whole or in part and, taking into account the other proceedings, to award an amount less than
the limit of liability or to make the award conditional on the results of other proceedings.
Conflicts with other jurisdictions may arise in this respect.
Servants and agents of the carrier and the contractual carrier are covered by the limits of
liability and the other defences available to the carrier, provided that they prove they were
acting within the scope of their employment.
177
The 1974 Athens Convention arrangements are protected by Article 18. This Article renders
null and void any contractual clauses which exclude liability or provide lower limits of liability
or affect the reverse burden of proof or restrict the jurisdictional options.
178
3 The 2002 Athens Convention
The low limits of liability provided by the 1974 Athens Convention and the gradual
establishment of the view that compulsory insurance is a necessary safeguard in providing
sufficient compensation in cases of accidents led to the development of the 2002 Protocol.
179
The 1974 Convention as amended by the 2002 Protocol forms the 2002 Athens Convention
relating to the Carriage of Passengers and their Luggage by Sea.
180 The 2002 Athens
Convention will enter into force 12 months after 10 states have signed it.
181 The EU has put
forward a proposal for an EU regulation on the liability of carriers of passengers by sea and
inland waterways in the event of accidents.
182 This proposal includes a proposed ratification
of the 2002 Athens Protocol.
183 Ratification by the EU Member States would bring the 2002
Protocol into force.
184
The 2002 Athens Convention differs significantly from the 1974 Athens Convention as it
provides for strict liability arising from shipping incidents coupled with compulsory
insurance and direct action against the insurer. In addition the limits of liability have been
significantly increased. These will be discussed in detail below.
175 ibid art 17(2).
176 Merchant Shipping Act 1995 Sched 6 Pt II s 8.
177 Athens Convention art 11.
178 For example by prescribing the only place of business for the carrier.
179 Adopted 1 November 2002. Not yet in force.
180 2002 Athens Protocol art 15(3).
181 ibid art 20(1). Without reservation.
182 EC COM(2005) 592 final 2005/0241 (COD) Proposal for a Regulation of the European Parliament and of the Council
on the Liability of Carriers of Passengers by Sea and Inland Waterways in the Event of Accidents.
183 This is not a new EU policy. Under COM(2003)375 the Commission presented a proposal on 24 June 2003 for a
Council decision on the conclusion by the European Community of the Protocol of 2002 to the Athens Convention
relating to the Carriage of Passengers and their Luggage by Sea 1974. However, the suggested ratification of the 2002
Athens Protocol by all Member States before the end of 2005 did not occur.
184 Similarly, delays in ratification within the EU would almost certainly mean that the Protocol will not come into force
early. Four states have signed so far.
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The 2002 Athens Convention distinguishes between `shipping incidents' and other incidents.
Shipwrecks, capsizes, collisions, strandings, explosions, fires and, more controversially,
`defects in the ship'
185 are all shipping incidents.
186 The distinction separates the risks arising
from the particularities of carriage by sea from those relating to the use of the ship as living
premises ± the `hotel' characteristics.
The Convention establishes strict liability for shipping incidents of up to 250,000 SDRs for
passenger death or personal injury.
187 If the damages are in excess of 250,000 SDRs, additional
amounts up to a total of 400,000 SDRs per passenger can be recovered,
188 unless the carrier
shows that the damage was not caused by its fault. The `fault of the carrier' includes both the
carrier's personal fault and the negligence of its servants acting within the scope of their
employment.
189
The carrier can be exonerated entirely for shipping incidents if it can show that the loss of life
or personal injury was caused by acts of war, hostilities, civil war, insurrection or `acts of
God'.
190 Notably, terrorist attacks are not covered by this wording. However, they are arguably
covered by a further exception, which permits the carrier to escape liability if the incident was
caused solely by intentional acts or omissions of a third party.
191
Death or personal injury which did not occur in a shipping incident is fault-based, with the
burden of proving the fault falling on the claimant passenger.
192 The limit of the carrier's
liability is the same as in shipping incidents, that is, 400,000 SDRs.
193 Notably, Article 7.2
permits each contracting state to provide for higher overall limits of liability at national
level,
194 thus indirectly permitting unlimited liability for such claims.
3.2 Liability for damage to luggage and its limitation.
The distinction between cabin luggage and other luggage remains as under the 1974 Athens
Convention.
195 Liability for damage to cabin luggage
196 is fault-based. However, the burden of
proof for shipping incidents is reversed and the fault of the carrier is presumed.
197 The
liability limit per passenger is set at 2250 SDRs,
198 whether the damage arises from a shipping
185 This in turn is defined under art 3(5)(c) as `... any malfunction, failure or non-compliance with applicable safety
regulations in respect of any part of the ship or its equipment when used for the escape, evacuation, embarkation and
disembarkation of passengers; or used for the propulsion, steering, safe navigation, mooring, anchoring, arriving at or
leaving berth or anchorage, or damage control after flooding; or when used for the launching of life saving appliances'.
The definition appears to be exhaustive. Thus, only the areas and activities specified would give rise to a shipping
incident. It is arguable that the snapping of a mooring line that kills a passenger would be a shipping incident if the
vessel is undergoing the docking processes but not if this occurs at sea while the crew undertakes maintenance work.
Similarly, faults in a handrail that lead to an accident would not qualify as a shipping incident if the passenger was
simply going from his cabin to the deck, while it would be a shipping incident if it occurred in the course of
embarkation.
186 2002 Athens Convention art 3(5).
187 The passenger has the burden of proving that the loss of life or damage occurred during the carriage: 2002 Athens
Convention art 3(6).
188 ibid art 7(1).
189 2002 Athens Protocol art 3(5)(b).
190 2002 Athens Convention art 3(1)(a): a natural phenomenon of an exceptional, inevitable and irresistible character.
191 ibid art 3(1)(b).
192 ibid art 3(2).
193 ibid art 7(1).
194 For both shipping incidents and non-shipping incidents.
195 Article 1.
196 There is no change in the definition of cabin luggage under the 2002 Athens Protocol.
197 2002 Athens Convention art 3(3).
198 ibid art 8(1).
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carrier is fault-based with a reverse burden of proof. Thus, the carrier is presumed to be liable
but can escape liability if it proves that there is no fault or neglect on its own part.
199 This
includes passenger vehicles for which the limit of liability is 12,700 SDRs per vehicle and
includes damage to all luggage carried in or on the vehicle.
200 Any damage to things other
than cabin luggage or vehicles and any luggage they carry would be limited to 3375 SDRs.
Deductibles of 330 SDRs and 149 SDRs for damage to vehicles and other damage respectively
may be agreed between the passenger and the carrier.
201
3.3 Other issues
The defence of contributory negligence as well as carrier's rights of recourse are preserved
even where strict liability is established.
202 The conditions under which the carrier may lose
its right to limit liability remain the same as under the 1974 Athens Convention.
The limitation unit is the SDR or, where a state is not a member of the International Monetary
Fund and by its own law cannot have the SDR, 15 gold francs.
203
3.4 Compulsory insurance
A significant improvement over the 1974 Athens Convention is the introduction of
compulsory insurance and the right of direct action against the insurer. Thus, the performing
carrier is obliged
204 to carry insurance up to the limits of strict liability multiplied by the
number of passengers the vessel is allowed to carry ± that is, 250,000 SDRs per passenger.
205
Direct action against the insurer can be brought under Article 10. However, the liability of the
insurer is limited to 250,000 SDRs even if the carrier has lost its right to limit liability. It follows
that, even where unlimited liability is prescribed by a state under Article 7(2), the insurer's
liability will still be 250,000 SDRs per passenger.
The insurer can use any defences available to the carrier, for example the exceptions for act of
war or hostility and the like,
206 natural phenomena of irresistible nature
207 as well as
contributory negligence and rights of recovery against third parties.
208 Moreover, the insurer
can escape liability if the damage was caused by the wilful misconduct of the insured.
209
However, the insurer will have to make payment up
210 to the limits of liability in all other
situations, even where it could have avoided the insurance contract in a claim by the perfor-
ming carrier.
211 It is worth noting that the limit operates per passenger. Thus, if a passenger
suffers damage of more than 250,000 SDRs in a ship licensed to carry, say, 400 passengers, the
199 ibid art 3(4).
200 ibid art 8(2).
201 ibid art 8(4).
202 ibid art 3(7), thus preserving art 6.
203 2002 Athens Protocol art 9. The gold franc is defined as 65.5 grams of gold of millesimal fineness 900. Determining
the appropriate value of gold is non-trivial. See for example SS Pharmaceutical Co Ltd v Qantas Airways Ltd [1989] 1
Lloyd's Rep 319, where the market price of gold was accepted, although this would clearly create fluctuating limits of
liability. By contrast the US Supreme Court in Franklin Mint [1984] 1 Lloyd's Rep 220 adopted the latest official price of
gold as the appropriate one.
204 2002 Athens Convention art 4 bis(1).
205 ibid art 4bis. However, the requirement for compulsory insurance applies only to vessels that carry more than 12
passengers. Detailed provisions for issuing the insurance certificates are also provided in the same Article. Discussion
of them is outside the scope of this article.
206 ibid art 3(1)(a).
207 ibid art 3(1)(b).
208 ibid art 3(7).
209 ibid art 4 bis(10).
210 The insurer retains the right to join both the contractual and the performing carrier to the proceedings. Article 4
bis(10).
211 ibid art 4 bis (10). For example, where there is a breach of the seaworthiness obligation.
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100,000,000 SDRs.
3.5 Time bar
The time bar under the 2002 Athens Convention is two years.
212 However, flexibility is
provided by enabling national courts to extend the time bar from the time the claimant knew
or ought to have known of the injury, loss or damage to no more than three years
213 or, in
cases where damage is identified subsequently, to no more than five years from actual or
scheduled disembarkation, whichever is the later.
214 These limits of liability cannot be
overridden by national law, although national law will govern grounds of suspension of
interruption of limitation periods.
215
3.6 Jurisdictional issues
The jurisdictional options against the carriers (contractual and performing) remain the same
as under the 1974 Athens Convention; that is, proceedings may be brought in the place of
residence or principal place of the defendant's business,
216 the contractual place of departure
or destination,
217 the claimant's place of domicile or permanent residency
218 or the place
where the contract was made
219 if the defendant has a place of business there and is subject
to the jurisdiction of that state. However, these options are now made subject to the
`domestic law of each State party governing proper venue within those States with multiple
forums'. The above-mentioned jurisdictions are also available for a direct action against the
insurer.
220 The parties can also agree on a different forum after the incident.
221
Under the 2002 Athens Convention, final judgment of a competent court is to be recognised
in all state parties unless there was fraud or there was no reasonable notice to the defendant
and a fair time to prepare for the case.
222 The wording suggests that two tests should be
applicable: lack of reasonable notice and deprivation of a fair opportunity to present the case.
It is unclear whether the second condition should flow from the first for this exception to
apply or whether their coexistence without a direct link is sufficient.
3.7 Amendments of the limits of liability
The 2002 Athens Protocol has dealt creatively with the difficulties of scheduling and
negotiating amendments to the limits of liability. In particular, the IMO Legal Committee can
discuss any proposal for an increase of the limits of liability following a request by at least six
State Parties to the 2002 Athens Convention. A majority of two-thirds of those present and
voting is required for the amendment of the limits, provided that at least half of the State
Parties are present.
223 However, this process cannot take place sooner than five years from the
last amendment; nor can the amount increase by more than 6 per cent per year or exceed a
multiple of three times the existing limits.
224
212 ibid art 16(1).
213 ibid art 16(3)(b).
214 ibid art 16(3)(a).
215 ibid art 16(3).
216 ibid art 17(1)(a).
217 ibid art 17(1)(b).
218 ibid, art 17(1)(c).
219 ibid art 17(1)(d).
220 ibid art 17(2).
221 ibid art 17(3).
222 ibid art 17 bis.
223 ibid art 23.
224 ibid art 23(7).
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The conflicts that existed between the 1974 Athens Convention and the 1974 LLMC over
passenger limits have been dealt with by giving options to the State Parties to the two
Conventions. Thus, when the 2002 Athens Convention comes into force, States which are
party to it and which are also Parties to the 1996 LLMC Convention will have the following
choices over loss of life and personal injury:
(a) Limit liability for passengers both under the 1996 LLMC and the 2002 Athens Convention.
This would imply a limit of liability of 400,000 SDRs per passenger under Article 7.1 of the
2002 Athens Convention, capped by an overall limit of 175,000 SDRs multiplied by the
number of passengers under Article 7.1. However, this solution may restrict the strict
liability of 250,000 SDRs under Article 3(1) to 175,000 SDRs per passenger where several
passengers are injured.
(b) A state could provide for unlimited liability for loss of life or personal injury under the
1996 LLMC under Article15.3bis and permit the 2002 Athens Protocol to apply.
(c) A state could provide unlimited liability under the 2002 Athens Convention and permit
limitation of liability under Article 7.1 of the 1996 LLMC.
(d) A state can remove the limits of liability and permit unlimited liability for passenger
claims in respect of death or personal injury.
The UK Government has already acted under Article 15.3bis of the 1996 LLMC.
225 Assuming
the proposed regulation under the Erika III Package
226 is not modified significantly, limitation
of liability for loss of life will be limited to the 2002 Athens Convention Limits in the UK.
However, for loss or damage to luggage, the 2002 Athens Convention limits prescribed under
Article 8 may, in particular instances, be capped by the property-related limits of liability
under Article 6(b) of the 1996 LLMC.
4 Implementation problems
The structure and the capacity of the insurance market posed significant problems in the
implementation of the 2002 Athens Protocol in respect of insurance covering terrorism and
acts of war. In brief the problem has three facets. First, normally P&I Clubs do not insure for
war and terrorism risks which are covered by additional Hull War Risk and P&I War Risk
insurance. The P&I War Risk insurance is limited to the amount the ship is insured for. An
alternative option is national mutual insurance arrangements called War Risk Clubs and War
Risk Pools. The cover provided by War Risk Clubs is not necessarily linked to the value of the
ship. In addition to these a second layer of War Risk cover is available through the P&I Clubs.
However, this insurance is limited to about US$500 million in excess of any other war cover.
Thus the first problem was the amount of insurance cover which would be available in
particular in respect of the largest passenger ships which may carry a few thousand
passengers each entitled to compensation for strict liability and with direct action against the
insurer of 250,000 SDRs. The second problem was that as the war risk insurance is under two
different policies it would be the exception to have only one certificate of insurance as
required under the 2002 Athens Convention Article 4bis(2). The third problem was that the
certificate of insurance would not be satisfactory under Article 4bis(6) of the 2002 Athens
Convention if it could cease to be valid more than three months before its expiry date.
However, war risk policies can routinely be cancelled with seven days' notice and
automatically when there are wars between any two of the UK, the USA, France, Russia and
China or where the vessel is requisitioned.
225 See above s 2.5.4.
226 Notably, the proposed EC Regulation will expand the application of the 2002 Athens Protocol to national carriers
and to inland waterways.
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implementation of the 2002 Athens Convention.
227 The document includes one reservation
and also some guidelines. The reservation in effect limits the liability of the carrier in respect
of war and terrorist risks
228 to 250,000 SDRs per passenger or 340 million SDRs per ship per
incident, whichever is the lower. This in essence means that the full amount of strict liability
in respect of war risks will only be available for ships licensed to carry up to 1360 passengers
while, for example, for a ship carrying 2720 passengers 125,000 SDRs per passenger will be
paid out. The reduction in these limits is also applicable to the performing carrier and the
servants and agents of the carriers.
229
The guidelines also suggest that an insurance certificate from two insurers, one for non-war
risks and one for war risks, should be considered acceptable. Special exemption clauses in
the insurance certificates are deemed acceptable under both insurance certificates. These
concern special risks, including radioactive contamination, chemical, biological, biochemical
and electromagnetic weapons, as well as the `cyber attack' exclusion clause. In addition war
risks can be subject to the war automatic termination and exclusion clause, a clause providing
for reduced compensation for such risks, and a clause terminating with 30 days' notice for any
risks not covered by the automatic termination clause.
The suggested reservation and guidelines modify the 2002 Athens Convention before it has
even come into force. The legal validity of such procedure in international law is
questionable, especially as some countries have already signed the 2002 Athens Convention
without the reservation and the guidelines. However, provided that all states make the same
reservation in practice there should not be a problem.
4.1 The EU implementation
The European Union has put forward a proposal for the development of a regulation which
will enact the 2002 Athens Convention in the EU Member States. On 11 March 2009, the third
maritime safety package was adopted by the European Parliament. The 2002 Athens
Convention will be an Appendix to the regulation whilst the main part of the regulation
will significantly alter the scope of the 2002 Athens Convention in some respects. The IMO
reservation and most
230 of the guidelines are also included as part of the regulation (Annex II)
with binding character equal to the authentic text of the 2002 Athens Convention. A
significant development in this respect was the political agreement reached on the proposal
on 7 December 2007.
231
The major changes introduced in the EU implementation are the following:
* the application of the 2002 Athens Convention is extended to national carriage of
passengers
232
* sufficient
233 advance payments must be paid out within 15 days from the time the person
227 Circular Letter No 2758 (20 November 2006).
228 Very widely defined under para 2.2 of the Guidelines.
229 Reservation ss 1. 4. The carrier can lose the right to limit liability under art 13 (s 15) but the insurer will not become
exposed in such case.
230 Guidelines 4 and 5 are not included.
231 DG C III 16097/07.
232 Only to Class A passenger ships as defined under Article 4 of Directive 98/18/EC. These are in essence passenger
ships that venture more than 20 miles from the coast. The compulsory application covers only passenger ships flying
the flag of a member state (defined not only as an EU Member State but also a member state of the 2002 Athens
Convention) or where the contract is made in a member state or the point of departure or destination are in a Member
State. A further option is provided to Member States to extent the application to all domestic sea-going carriage of
passengers. An earlier option to include inland waterways was finally abandoned.
233 Article 5 of the proposed regulation. Sufficient to cover immediate economic needs, not less than 21,000 in case of
death.
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liability. The advance payment provisions apply to carriers flying the flag of a Member
State or for damages occurring in a Member State
* the carrier is obliged to give out information regarding rights of passengers for compen-
sation, the appropriate limits applicable as well as information of direct action against the
insurer
234
* loss or damage to mobility and other specific equipment belonging to a passenger with
reduced mobility is under Article 3(3) of the 2002 Athens Convention subject to a
presumed fault of the carrier arrangement, with maximum compensation the replacement
value of the equipment.
It is worth noting some other issues in respect of the implementation of the 2002 Athens
Convention by the EU. The first is that the introduction of Article 17bis(3) permits the
application of the EC Regulation 44/2001
235 between Member States in respect of recognition
and enforcement of judgments. In respect of jurisdiction allocation the 2002 Athens
Convention is expected to prevail over the EC Regulation 44/2001. Both Article 17 and Article
17bis are within the competency of the EC and will be dealt with in the legal order of the
European Community when it accedes to the 2002 Athens Convention. The regulation will
give the EC authority to adopt further amendments of the non-essential elements of the 2002
Athens Convention by modifying the regulation.
5 Conclusions
Liability in respect of passenger claims remains unsatisfactory and complicated. The entry
into force of the 2002 Athens Convention has been delayed by implementation difficulties
related to insurance issues in respect of specific risks. These appear to have been resolved by
agreed Guidelines for the implementation of the 2002 Athens Convention.
236 Whether these
will be satisfactory to the states and lead to the entry into force of the 2002 Athens Protocol
remains to be seen. In anticipation a European regulation has been agreed with some
important modifications to the 2002 Athens Convention. However, this will not enter into
force until the 2002 Athens Convention comes into force for the EU. Until then, the low limits
of liability applicable under the 1974 Athens Convention will be available to shipowners and
passengers are best advised to buy insurance privately if they wish to have any prospects of
compensation from shipping accidents.
234 Article 6 of the proposed regulation. No penalty for non-provision of information is imposed within the proposed
regulation.
235 Council Regulation (EC) 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters.
236 IMO Circular Letter No 2758 (20 November 2006).
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